([MLampert & O’Connor, P.C. -y .o - ., ...
1750 K Street NW ’ Y i
Suite 600

Wwashingion, DC 20006 UHiGINAL
Tel 202/887-6230

stk | O"Cannor
e oo olaw com Faw 202/887-G231

VIA IAND DELIVERY RECEIVED

September 4, 2003 SEP ~ 4 75p;

EX PARTE
rwfmfi?:' MUMICATIONS COMMISSIA
. FFICE 0F THE 55

Marlene Dorich ' HE SECReTARY

Scerctary

Federal Compunications Commission
The Portals. TW-A325

445 12" Sucet. S W

Washington, D C 20554
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of Regulaiory Requirements for Incumbent LEC Broadband Telecommunicalions

Services--CC Docket No 01-337

Dear Ms Dortch:

On September 3, 2003, Dave Baker, Vice President for Law and Public Policy of
FarthLink. Inc . and the undersigned met with Commussioner Michacl Copps and Jennifer
Rosenworcel, Legal Advisor 1o Commussioner Copps, and, separately, met with Commussioner
K.athleen Abernathy and Matthew Brill, Scmior Legal Advisor to Commissioner Abemathy, to

discuss the aboy c-refercnced proccedimgs.

During these meetngs, LarthLink discussed its position described in documents
previousty filed 1n the aboye-eferenced dockets  EarthLink described 1ts experience as a major
independent Internet service provider (ISP) delivering broadband lugh speed Internet access 10
approximately one million consumers m the U.S |, the mayjority of which are served using DSL.
Demonstrating the importance of customer choice in DSL-based JSPs. EarthLink explamed that
it just won the I D Powcr and Associates Award for Highest Customer Satisfaction Among
High-Speed Internct Service Providers for the second year m arow A copy of the EarthLink
prcss 1elcase 1s attached hereto and was provided to the Commissioners and to Ms. Rosenworcel
FarthLink also explamed how mdependent JSPs add value to consumers’ onlme experience by

offering unique products and services such as EarthLink's spamBlocker.

"arthbank emphasized that 1SPs 1elv on nondisciimmatory access (o Bell Operating
Compmany (BOC) networks and that 1t1s enuical for ISP competition to retam such principles. An
FCC deaision that does not uphold nondiscenmmation would impede investment 1 broadband
ISP and applicanons. which would be contrary to the conunued deployment. adoption and quality

of breadband Internet services
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Durmg the mecting with Commssioner Copps and Ms. Rosenworcel, FarthLink
discussed that BOC DSL services have been classified as Tatle 1T “teleconmmunications services”
m FCC precedent and that this conunues 1o be the appropriate classification under a NARUC ]
analysts  FarthLink discussed that 1t and other compantes are working on powerline
communications as an altermatin e means of access, but 1t 1s not yet a viable market reality.
EarthLink also discussed and provided a copy of the attached proposed ISP access rule of
EarthLink, MCL and AOL Time Wama (filed im the above-refcrenced dockets on May 1, 2003),
which 1s consistent with the FCC’s December 2002 SBC-ASI Forbearance Order. EarthLink
discussed the complex 1ssucs of cost allocation and cnforcement that would arise with a shift of
BOC advanced services from Title 11 1o Tule T authority, EarthLink urged that the cost allocation
1ssucs must be1esolhed to avoid scrious cross subsidy of BOC unregulated mterstate services by
consumers of regulated services. and that the Commuission should resolve the 1ssue in a further
notice hefore regulatory classification 1ssues are resolved. Further, EarthLink noted that it is
untesied whether the FCC could provide effective enforcement of potential Title 1 ISP safeguards
using 1ts Scction 208 authority, which attaches only to Title Il common carmers With Ms.
Rosenworcel, EarthLink discussed the data i the record on consumers with access to both cable
and DSL,, noted that roughly one-thid of consumers have access, if at all, to one broadband
platform, and that even a duopoly of providers does not make a competitive market, especially
given the impediments of consumer swilches from one platform to another

In addition. during the meeting with Commssioner Abernathy and Mr Bnll, EarthLink
discussed the importance of ISP compctinion for the development of broadband applications,
cspecially those compettive with the BOC’s own services, irespective of whether consumers
have cnd user access (o web sites EarthLink discussed that a transition without Title II
nondiscrumimation would jeopardize the competitive 1SP market and add legal uncertainty for ISP
i estment 1n hroadband services and apphications  Further, EarthLink argued that BOCs can
arrunge prinate contracts with ISPs today for nenregulated services and use tanffed services as
mnputs. and that the EarthLink-BcllSouth RBAN negotiation was not impeded or delayed by
rezulatory 1ssues  EarthLink also explamed that BOC assertions that the Computer Inguiry rules
are techmeally infeasible appcar to be due to the BOCs’ failure to use the efficiencies of
ntegrated offerings permitted under Compurer 1/1; the BOCs offer no rcasonable solution 1o this
1ssuc but, imstead, wrongly msist on a total chimimation of the Computer Inquiry framework.
EarthLimk also provided a copy of the attached coalition letter, scparately filed on September 3",
w ging contmued application of the Title 1T principles m these proceedings to sustain ISP access

Pursuant 1o the Comnussion’s Rules, cight copies of this letter/memorandum are being
provided to you for imclusion in the pubhc record in each of the above-captioned proceedings.
Should you have any guestions, plcase contact me.

Sincerely, P
Mark J/O/’/Connorm_""“
Counsel for EarthlLink, Inc.
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CC  Comnussioncr Michael Copps
Comnussioner Kathleen Abernathy
Jessica Rosenw orecl. Esq
Matthew Brill. Esq

Qualex



FOR IMMEDIATE RELEASE

Dawvid Blumenthal
Earthhink
404-748-7316
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EARTHLINK HIGH SPEED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMER SATISFACTION BY J.D. POWER AND
ASSOCIATES |

Earthlink Garnery Top Honors for Second Consecutrve Y ear

ATLANTA, Aug 5, 2003 — | arthlink (NASDAQ ELNI), one of the nation’s leading
Iniernet service provaders, today announced that its high-speed Internet service has been
1ecogmzed by | D Power and Associates 1in s 2003 Internet Service Provider Residential
Customer Satsfactnon Study ™ with the highest 1anking 1n customer sausfaction for the
second yearn a row

“ID Power and Associates sets the standard for excellence and achievement, and
being singled out for overall customer satisfacuon for the second year n a row remforces
our commitment to provide the hest Interner expertence to Farthl ik subscribers,” said
Karen Gough, exccuuve vice president of marketing for EarthLink *“This honor will help to
further differentiate our high-speed service, which continues to play a promunent role mn
Earthlank’s overall growch suaregy 7

Consumers parncipating in the |13 Power and Assocrates Tnternet Service Provider
Residennal Customer Sansfaction SrudysM rated both natonal and regional ISPs on seven
different factors that comprise the overall customer sansfacnon mdes Earthlink’s top
posiuon among bioadband providers results from recerving the hughest scores n the
mdustry for customer sen tce, - ma senices, cost of service, billing, 1mage, and offerings
and promonons

A« part of RarthLink™s commitment to customer sa n<facton, the company 1s
aperessively 1olling out new products and services 1o further extend irs value proposiaon.
I'hese feaaes, avadable 1o all Lairthlank High Specd subscnbers include spamBlocker,
which chimumates virmaally 100 parcent of all junk c-mad messages, and Pop-up Blocker ™,

W hich helps block Aannovimg pop-up ads



About EarthLink High Speced Internet

With more than 993,000 lngh speed subscrbers, EarthLink 1s one of the country’s leading
broadband tntaned sesvice providers EarthLink is the only ISP to offet hugh-speed Internet
access nanonally through all thice major broadbund technologies cable, DSL and two-way
catelhte Ranging in puce from just $39 95 - $49 95 per month, Farthlank offers a
broadband apnon for every budger apd need For more mformauon about this or other
FanthT mk high-speed products, please call 877-657-6895 or visit

hitp . waw carthhink net Thome s biroadband

Abown ] D Power and Associates
Fleadquaniered m estake Village, Calf, | D Power and Aswociates 1s an 1SO Y001 -1epstered global

marhcng mtormation services finm operatng n key business sectors meluding market research, forecastng,

consuline. tammg snd customer sansfacnon The fiom's qual and sausfacoon measurements are based on
£,

responses from milhons of convumers annually

FarthTnk 15 the Imernet service provider (ISP) solunon for an impavent wor
Tarthlank has carned a natonal reputanon fo1 outstanding customer service, IS suite of online products and
wrnices. and 15 ranhed highest in Cusiomer Sansfaction Among High-Speed 1SPs, according to ] D Power and
vesocrates FarthLush ned for the highest scote among hugh-speed providers m the 2002 study

Scrung approsumalcly five mulhon subscubers, Earthlink offers what every user should expect from theur
Tnreenel expencence lugh quihiy connecovity, mummal drop-offs and ISP-generated intrusions, and
Cumtonu - able Tfoatmes Whethor it s dial up, Tugh-speed, Web hosting, or wireless Internet service, EarthLink
prosides the tools thar best lot indnaduals use and enjoy the larernet on thewr own texms Learn more about
Farthl ink bt caling (800) EARTHLINK wanng EarthLink’s Web site at www carthlnk net

1d Headquartered in Atlanta,

##H#



TROPOSAL TO STREAMLINE TITLE [T REGULATION
OoF BOC ADVANCED SERVICES
T0O PROMOTE DIVERSE INFORMATION SERVICES

Proposed Title [1 ISP Access Rule: New Section 64.702(¢)

S 64 702¢(c) Lach Bell Operating Comparny (including any affihate)theremmafier “BOC”) shall
provide access 1o 15 gh-speed network to enhanced and information service providers

(“ISPs”) mn the following manner

(1 Access to Transnussion Services and Capabilities

Fach BOC shall offer to all ISPs, whether affiliated or unaffiliated, all of its high-speed
nerwork transmission services and capabiities on just, reasonable and
nondiscrimmatory rates, terms, and condiions. Such offerings shall be separate from
any other BOC services, including enhanced or information services.

(2) Transparency

(A) With respect 1o the rates, terms and conditions of the network transmission
services and capabiines used by or made available to any ISP, each BOC

shall
(1)

(1)

File an nterstate tariff with the Commssion describing
such rates, terms, and conditions, or

Post on 1ts publicly available Interner website, in an
accessible and easy to understand format, current and
specific information describing such rates, terms and
conditions

(B} If a BOC enters mto an mdividual contract with an ISP for high-speed
network 1 ansmission services and capabilites, then the BOC shall waryff or
post on us publicly avarlable Internet website, in an accessible and easy to

understand format, the following mformation.

()
(11)

f11)

(1)

the term (mcluding renewal option) of the contract,

a description of the ligh-speed network transmission
services and capabilines provided under contract,
minrmum volume commitments and price jor each of the
Ingh-speed network transmission services and capabilities,
as well as volume discounts, and

all other classifications, terms or practices affecting the
contraci rate

(C) Each BOC shall provide advance wruten notice io all purchasing ISPs,
including nonce by email, of any changes to the rates, terms, and conditions
of any of the BOC s ugh-speed network transmission services and
capabilines. In the event the BOC seeks to discontinue any Service or
capability used by an ISP, such written notice shall be not less than 120 days
prior to the proposed discontinuance

Ex Pap1t PRISINTATION OF EARTHLINK. MCY AND AQL TIME WARNER INC
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(3) Access to New Transmission Services and Capabilities

(A) An ISP may request in writing that a BOC provide access to new network
transmission services and capabilities on just, reasonable and
nondiscrimmatory rates, terms, and conditions

(B) Where the ISP makes such a reasonable request, the BOC shall offer such
access within 90 days, unless the Commussion exfends such time where the
BOC, upon petition, demonsirates good cause

(C) The BOC shall have 15 davs to respond in writing 1o the requesting ISP, and
such response shall describe either.

(1) how the BOC will offer the requested access within 90
days of the request, or

(11) the specific basis for the BOC's position that the requested
access 1s not techmcally feasible or economically
reasonable

(4) Definitions For purposes of this subsection (c)

“Transmission services and capabihines’ shall include, without Imitation, the BOC''s
transmission or felecommunications components or lines, swilching and routing
components, ordering and operations support systems (0SS "), signaling, and other

netwark functions or features
"High-speed nemork” means a network offering transmission rates of more than 200

Kbps n at least one diwrection

Proposed New Rule For Enforcement of ISP Access §1 737

§1 737 ISP Complaints Regardmg Rule Section 64.702(c)

(a) Where a complaint alleges a violation of FCC Rule Section 64.702(c), the following
addinonal procedures shall also apply

(1) Inits Answer, the Defendant shall state clearly and precisely all information
i irs possession, mcluding data compilanons (e.g , records of OSS configurations,
ordering processes, data on specific orders or mamtenance records, etc ), and produce
and serve on Complamant and the FCC all such information, mcludmg copies of all
contracis or arrangements for high-speed nerwork transmission services and capabilities,
that may be relevant to the alleged violation of FCC Rule § 64 702(c)

(2) If the BOC has not mamtained records or other dala for the Bureau to
resolve fully the alleged violation of FCC Rule § 64.702(c) or if 1t otherwise fails to
produce such daia m is Answer, then there shall be a rebuttable presumption in the case
that the Complanani has estabhished the alleged violation of FCC Rule § 64 702(c)
Complamant may request by motion filed within 10 days after the BOC's Answer an
order thar such a rebuttable presumption exists i the case, the Bureau shall i1ssue an
order granting or denying such motion within 10 days afler the ume for filing of the
BOC s oppositian 1o the complainant’s motion

ENPARTE PRESENTATION O EARTHLINK, MCT AND AOL TIME WARNER INC PAGE 2
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(b) After the 15-day response period has elapsed under FCC Rule §64.702(c)(3), the ISP
may file a complamt waih the FCC concermng the BOC’s comphance with its "new service”
chligations

(c) Except if a complinnt alleging a violation of FCC Rule § 64 702(c) is accepted for
handhng on the Accelerated Docket, the Commitssion shall 1ssue a written order resolving
any complamnt alleging a violation of FCC Rule § 64.702(c) within 180 calendar days from

when such complamnt s accepired for filing

EXPLANATION

This rule 18 proposed 1o streamhne regulation of the former Bell Operating Companies’
("BOCs™) wirchine broadband services under Title Tl of the Communtcations Act consistent
with the public intcrest  The proposed rule presents a sigmficant streamlining of the various and
sometmes overlapping Title 11 Computer Inguiry oblhigations for broadband (advanced and/or
high-speed) services that curtently apply to the BOCs, including all affihated BOC providers of
telecommunications  The proposal supplants the current Computer Inguiry obligations for BOC
wuclhine broadband scrvices, set forth in myniad FCC orders and precedent, with a set of Title I1
les that are deregulatory. simple, flexible and enforceable and that establish clear access for
mfonmation serviee providers (“ISPs™) to BOC advanced services and networks to enable ISPs to
povide a diversity of competitive information services to the public. Further, to assure
cnforcement of these streambhimed access obligations, the proposal includes new procedures, 1 a
new FCC Rule Section 1 737 deserbed below, for handhing ISP formal complarmnts against
BOCs  Under the proposed stieamhned Title 11 rules. ISP access to the wircline broadband
transimssion components of the BOC networks would provide the cssential framework for a
vibrant mformation services market that will. in turn, lead to a number of proven consumer

henefits. including 1obusi pnice and service competitron among BOC-affihated and unaffihated

ISPs cicating innovaton. diversity and demand for broadband services

EN PARTE MRLSENTATION OF EARTHLINK MCT aND AOL TiMr WARNER INC PAGE 3
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Under this approach. the Commmission could chiminate for wirelinc broadband services
current FCC rule sections 64.702(c) and (d) and the particular requirements set forth in the
Computer fnguiry precedent. and adopt instead a simplified FCC rule section 64.702 (¢)(1)-(4),
sctting forth BOC Title 11 obhgations 1in a simple, comprehensible and strcamlined manner.
More specifically, the proposed rules would chiminate for wireline broadband services a vanety
of specific Compurer 111 and Computer 11 obligations, stated 1n various FCC orders, including
certain Comparably Efficient Interconnection (“CEI™) obligations, such as the nine CEI
parametcrs, Open Network Architecture ("*ONA”) unbundhing obligations; CEI prochural
obhgations, such as CEI plan mamtenance. reporting, and web-posting, ONA plan maintenance
and prior FCC approval for ONA plan changes, reporting/filing obligations such as the Annual
ONA Report, Semi-Annual ONA Report, Quarterly Nondiserimination Report, and Annual
Officer Affidavit. obligations o tanff the Computer 111 basic service elemcents (“BSEs”) and

basic service aceess arrangements (“BSAs™), and the current rule section 64.702(c) regarding a

Compuier 11 separate subsidiary

L NEW SECTION 64.702 (C)
Proposed Title IT ISP Access Rule: New Section 64.702(c¢) (1)

§ 64 702(c) Each Bell Operatng Company (including any affiate)(heremafier "BOC") shail
provide access 1o 11s hgh-speed network 1o enhanced and information service providers
(“1SPs ) the following manner

(1) Access (o Transmivsion Services and Capabiliies Each BOC shall offer to all

ISPs, whether affiliated or unaffiliated, all of 11s high-speed nerwork iransmission services and
capabilimes on yust, reasonable and nondiscrimmatory rates, terms, and conditions  Such
offerings shall be separate from any other BOC services, mcluding enhanced or mformation

SEFVICES
Eaplanation of § 64.702(c)(1}:
The proposed Trtle I rule 1s intended to take a broad and “bright-Iine” approach for all

ISPs 10 huve access to the samce functionahtics of the BOC wirelince broadband networks,
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mcluding mstallaton and wmamtenance of such functionality, whether used by unaffiliated or
atfilated ISPs  The relevant defimitions in new § 64 702(c)(4) make clear that associated
functions for o1denng. repairimg and/or signaling continue to be a key component for
competitton among ISPs and for 1apid deployment to the public, and thus the proposed rule
cnsutes openness of the BOC network. as well as associated functions, systems and databases.

Buildmg on the core Title 11 obligations of Sections 201(b) and 202(a) of the
Commumications Act barring discriminatory and unrcasonable practices, this rule would ensure
that the BOCs provide ISPs with access that 1s not only rcasonable, but that s also equal and
nondrscrinunatory with the treatment and access the BOC provides to its own ISP operations and
(o other 18Ps for broadband services  Thus, for example, 1if a BOC-affiliated or preferred ISP has
access 1o clectronic OSS, databases, or other systems, then the BOC must ensure that competing
ISPs have substantially equivalent access  Further, consistent with nondiscrimination, if BOCs
collocate mformation service equipment of affiliated or preferred 1SPs, the BOCs would impute
rcasonable nansport costs i a manner sinular o mimimization of transport precedent In
eeneral, the FCCs Thitte 1T precedent, including information services precedent, would inform
the Commisston’s interpretation and enforcement of the new rule  In this way, all ISPs will have
mavmum oppurtunity to compete and maximum mcentive to create lugh quality, low price and
valuable scivices for consumers

As the BOCs mtroduce new broadband scrvices, they must also reasonably offer access
to competing 1SPs and conunuc 1o offer services relicd upon by 1SPs and their customers. 1SPs,
for example. have deployed substantial hrah-speed information services to the public relying
upon a dedicated and rehable connecuion for the customer. and 11 would be unreasonable, and a

tule Violanon. for the BOC to discontimue o1 degrade such services

X PARTE PRESENTATION OF EARTHLINKR. MCT AND AQL TIME WaRNER INC PAGE §
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Proposed Transparency Reguirement: New Section 64,702 (c) (2)

(2) Transparency
(A) With respect 10 the i ares, terms and conditions of the network transmussion

services and cupubthities used by or made available to any ISP, each BOC
shall .
(1) File an interstate tarviff with the Commussion describing
such rates, rerms, and conditions, or
(1) Post on us publicly available Internet website, 11 an
accessible and easy to understand format, current and
specific informanion describing such rates, terms and
condinions
(B) If a BOC enters into an individual contract with an ISP for high-speed
network iransmission services and capabilities, then the BOC shall tariff or
post on us publicly available Internet website, in an accessible and easy to
wnderstand format, the following mformation. '

(1) the werm (including renewal option) of the contract;

(1) a description of the high-speed network transmission
services and capabilities provided under contract;

() nunumum volume comnutments and price for each of the
high-speed network rransmission services and capabilities,
as well as volume discounts, and

(1v)  all other classifications, terms or practices affecting the
conlract rate

(C) Eauch BOC shall provide advance written notice to all purchasing ISPs,
mcluding notice by email, of any changes to the rates, terms, and conditions
of any of the BOC s high-speed network transmission services and
capabilities  In the event the BOC seeks to discontinue any service or
capabiliry used by an ISP, such written notice shall be not less than 120 days

prior {0 the proposed disc ontmuance.

Explanation of § 64.702(c){(2):
This subscction of the proposced tule would streamhine for wircline broadband services the

Compuer 11 and Compraer 11 requirements that BOCs taniff (with the Commuission and/or state
regulatory agencies) the clements of the broadband services and instead proposes an alternative
approach (o transparency  Ai the same ime, BOCs would sull be required to provide service 1o
ISPs, includmyg affiltated 1SPs, on rates, terms and conditions that are transparent and pUb]]Cly

available for all ISP customers and competitors - This rule does not restrict the BOC’s ability to
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cstablish broadband rates or terms that aie novel or tailored to the needs of specific classes of ISP
customers. such as low-volume or high-volume arrangements

Under the proposal. the BOC may choose whether to use existing FCC tariffing processes
for BOC wireline broadband services or to web post rates, terms, and conditions, similar to the
way that FCC 1ules require nondomimant intercxchange carriers 1o webpost their rates, terms and
conditions See 47 C FR §42 10 The rule also makes clear in subsection 64.702(c)}2)(B) that
m the event the BOC enters into an individual case basis contract with any ISP for high-speed
network transnussion services and capabilities, it musi conhinue to make public the basic
parameters of such contract. consistent with requirements governing contract tanffs today. See
47 CF R § 6] 55(c) The requirement of prior notice in subscction 64.702(c)(2) to existing ISP
customers will ensure that 1SPs are provided advance mformation should the BOC mtend to
make changes (o the services upon which the 1SPs and their customers rely. In addition, given
that ISPs have deploved significant high-speed information services to the public relying upon
BOC services and capabilinies, this rule would require 120 days notice for discontinuance, to
allow the ISP 1o uansttion reasonably (o a new service or 1o request continuation of the service
pursnant (o subsection 64 702(c)(3)

By 11s operation. the rule would require the BOC 1o meet all of 1ts safeguard obligations,
m the case of a rule vielaton, the Commission would have authonty to order any equitable or
compensatory rehef, as it deems appropnate to remedy the matter

Proposed New Capahilities Requirement: New Section 64.702(c) (3)

(3 I ces s to New Transnussion Services and Capabilities

(A) An ISP may reguest i wrining that a BOC provide access to new network
mansmussion services and capabilines on just, reasonable and
nondiscrimiatory Fares, rerms, and condilions
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(B} Where the 1SP mukes such a reasonable request, the BOC shall offer such
access within 90 days, wnless the Commission extends such ime where the
BOC, upon petiiion, demonstrates good cause.

(C) The BOC shall huve 15 davs 1o respond in writing to the requesting ISP, and

such response shall describe either
(1) how the BOC will offer the requested access within 90 days of the

.'{’(jH(ﬂ\f, or
{11) the specific basis for the BOC's position that the requested access
ts not ieclmcally feasible or economically reasonable.

Explanation of § 64.702(c)(3):

To promote full and 10bust wirelime broadband information services competition, with its
proven and clear consumer welfare benefits, the proposed rule ensures that as new services,
capabilitics and functionalitics emerge. consistent with the evolution of technology and network
design, 1SPs have continuing access so thal they can provide innovative broadband mformation
services o their customers  The rule would also cnable 1SPs to contimue using services that the
BOCs may seck 1o discontinue for their own 1SPs by requesting such access as a “new” service
Once the BOC provides a service pursuant to this subsection, that service would be offered
pursuant io Lthe terms of subsections 64 702(c)(1) and (2), requiring just, reasonable and
nondiscriminatory rates, terms and conditions and transparcency, to allow all 1SPs to avail
themsclves of the offering

The proposed rule would chminate for wireline broadband services the sometimes
complex and cumbersome ONA process. which mcludes ONA plans, ONA plan amendments,
the Annual and Sem-Annual ONA Report. and sinnlar specific requirements that are related to
these obligations  The proposed ruic would also eliminate for wircline broadband services ONA
reporting and other ONA safcguards and. mstcad. require a simple process for scrvice requesis,

with marketplace negotiations and enforceable ISP nights of access

ExParit PRLSLNTATION OF EARTHLINK MCT anD AQL TIML WARNER INC PAGE 8
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The ability of unaffihated ISPs to introduce new information services depends on their
ability to obtain access arrangements that are otherwise not in use specifically by the BOC ISP.
While this was a central tencet of the ONA process, the proposed rule greatly simplifies for

wircline broadband services the former process and regulatory framework Third Computer

Ingurry. Report and Order. 104 F C C. 2d 958, 1064-66 (1986). Thus, ONA plans, amendments,
1eporting and record keeping arc not the focus of the new approach  If an 1SP makes a legitimate
request for a new wireline hioadband service or capability, however, then 1t 1s vitally important
for the BOC to offer such access i an expeditious manner, since otherwise new broadband
mformanon seivices will not teach the market and, equally important, the BOC ISP could
strategically it or delay 11s usc of services or capabilities to prevent competitive new
broadband services ftom reachimg consumers  Under this rule, the BOC would be required to
respond 10 1SP requests for new wircline broadband service transmission scrvices and
capabilitics with 1casonable rates and terms of service  The night to request and, 1f necessary,
follow up with an enforcement actien \\:ould cstablish @ mimimum of regulation and an

enforccable nghi for the inoduction of creative new information services to the American

public

Proposed Definitions: New Section 64.702(c) (4)
(4) Defirtions For purposes of this subsection (c)
“Trammission services and capabilines ” shall include, withowr limitation, the BOC's
1 ansnission or teleconumunic ations components or lines, swilching and routing components,
ordering and operations suppori systemy (“0SS”), signaling, and other network functions or

Jeatures
“High-speed network” micans a network offering transmission rates of more than 200

Kbps i at least one direction

Explanation of § 64.702(¢){(4):

The defimons of the proposed rule are designed to encompass for wireline broadband

offenings the type of tunctionalities, services and capabilines refercaced throughout the
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Computer Inguiry proceedings. including functionality necessary for ISPs to provide broadband-
based services to consumers sucl as OSS and similar capabilities. The defimitions are premised
on the principle that access 15 only viable 1f 1t can be used efficiently. The definition of “high-
speed network™ tracks the defimuon previously adopted by the FCC - See Inguiry Concerln:ng
the Deployment of Ach anced Telecommunicanons Capabilities, Third Report, 17 FCC Red.
2844, 97 (2002) (As 1t has done in pnior reports on advanced services, FCC adopts “the term
‘high-speed’ to describe services with over 200 kpbs capabihty in at Icast one direction™)

I1. NEW SECTION 1.737 - ENFORCEMENT

Proposed New Rule For Enforcement ot ISP Access Rule — § 1.737

1 737 ISP Complainis Regardmyg Rule Section 64 702(c)
(a) Where a complamt alleges a violanion of FCC Rule Section 64 702(c), the following

additional procedures shall also apply
(1) Inus Answer. the Defendant shall state clearly and precisely all

mformation in s possession, mcluding data compilations (including records of OSS
configurations, order processes, data on specific orders or maintenance records, high-
speed network transnussion services and capabilinies deployment, ete ), and produce and
serve on Complamant and the FCC all such'information, including copies of all
contracts or arvangements for high-speed network transmission services and capabilities,
that may be relevant 1o the alleged violation of FCC Rule § 64 702(c).

(2) If the BOC hay not manmtained records or other data for the Bureau to
resolve fully the alleged violanon of FCC Rule § 64 702(c) or 1f 1t otherwise fails to
produce such data m s Answer, then there shall be a rebuttable presumption 1n the case
that the Complainant has estabhshed the alleged violation of FCC Rule § 64 702(c).
Complamant may request by motion filed withm 10 days afler the BOC's Answer an
order that such a rebutiable prosumpnon exists m the case, the Bureau shall issue an
order granting or deny nig such moton within 10 days afler the time for filmg of the
BOC’s opposition 10 the complamant’s motion
(b) After the 15-day response period has elapsed under FCC Rule §64 702(c)(3), the ISP

may file a complamt with the FCC concermng the BOC's complhiance with s “new service”

obligations

(¢) Excepr if a complamt alleging a violation of FCC Rule § 64.702(c) 15 accepted for
handling on the Accelerated Docker, the Commission shall 1ssue a written order resolving any
complaint allegmmg a violation of FCC Rule § 64 702(c) within 180 calendar days from when
sich complaint s accepred for filing
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Explanation of § 1,737

The proposed rule would facihtate significant strcamlining of the various Title T

Computer 11 and Compuier 1] obhgations, as explained above, by providing 1SPs with effective
cnforcement m complamt actions when sigmficant BOC misconduct has occurred. As a Title II-
based mrle. Section 208 and existing FCC and judicial precedent would remain relevant to
determine what 1s just, reasonable and/or nondiscriminatory undcer the Communications Act.
The proposcd rule reflects the fact that due to ISP reliance upon the BOCs, the BOC
controls much of the mmformation 1clevant to a fair and accurate determunation of whether a rule
violation hus accurred [t 1s the BOC that controls the OSS systems, mainienance records,
configurations of systems, and access 10 the transmission components and capabilities, as well as
the ability to modify those things for its bencfit. Typically, the ISP does not have access to this
mformation, cspecially in cases whete discriminatory practices arc alleged. To address this
dispanity, various Computer Inguiry obligations imposcd several reporting and certification
obligations to cnsure nondiscrimunanon and transparcency by the BOC  The proposed
dercgulatory approach, however. ehmmates for wirehne broadband services BOC reporting and
sinilar obligauons  Instead. to ensurc the cffective admimistration of justice, the protection of the
public interest. and 10 avord the potential for pre-litigation evidence destruction, the BOC is held
responsible for producmg all necessary mformation to resolve any complaints that may arise  If
the BOC cannot do so or has chosen 1ccord maintenance or retention systcins that are inadequate
for the Commussion to resolve the dispute. then the burden 1s placed properly on the BOC to
demonstrate that no rule violation has occurred. Thrs hmied shift of burden 1s consistent with
FCC and judicial precedent in cases where the defendant has fatled to produce evidence within

s exclusne access or control that 1s necessary for adjudication of the dispute FCC rules and
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ptecedent are wholly consistent with this approach, Cf 47 CF R, § 64 1150(d). See aiso, In the
Matter of WorldCom, Inc , Order. DA 02-2569 (rel. Oct 8, 2002), fn the Matter of
Implementarion of the Telecommunicanons Act of 1996, Amendment of Rules Governing
Procedures to Be Followed When Formal Complannts Are Filed Agains: Common Carn'elrs,

Report and Order, 12 FCC Red 224974 278 (1997), In re Complamnt of L. Douglas Wilder and

Marshall Coleman Agamst Stavion WRIC-TV Petersburg, Virgima, Further Discovery Order, 12

FCCRed 4111,927(1997) Indced, Part 42 of the Commussion’s rules requiring carriers to
retain certann 1ecords, 47 C F R § 42 1 ef seq , “was established to ensure the availability of
carricr records needed by this Commission to meet 1ts regulatory obligations.” In the Matter of

Revision of Part 42, Report and Order, 60 R R 2d (P&F) 1529, 92 (1986).

In addition, because experience has shown that enforcement delay can effectively become
a denial of access m the rapidly moving broadband mformation services arcna, the rule would
requnre resolution of complamts within 180 days  For the same reasons, 1t 1s assumed that the

Enforcement Burcau would make more frequent use of the accelerated docket process 1o resolve

cases of enforcement of the ISP access rule
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1211 Connecticut Avcnue, NW

Suite 608
Washington. DC 20036
202.496.1000

www.broadnetallinace.org

FILED ELECTRONICALLY

September 3. 2003

Ms Marlene H Dortch

Secretary
Federal Communications Commission

445 12 Street, SW
Washingion, DC 20554

Re: CC Docket No. 02-33 -- Appropriate Framework for Broadband Access to
the Internet over Wireline Facilities
Ex Parte Communication

Dear Ms. Dortch

Pursuant 1o Section 1.1206(a)(1) of the Comnussion’s Rules, on behalf of The BroadNet
Alliance (BroadNet), 1 am filing this Jetter to FCC Chairman Michael K. Powell
electromcally on behalf of the BioadNet Alliance and other signatories regarding the

above mentioned rulemaking.

If there are any questions rega ding this submission, please contact me at the above

number.

Respeetfully submitted.

Muaura Corbett

Exccutive Direcror



September 3, 2003

The Honorable Michael K. Powell
Chairman

Federal Commumications Comimission
The Portals

TW-A325

445 12" Street, S W.

Washington, D C. 20554

Dear Chairman Powell:

The undersigned orgamzations, representing diverse interests that will be affected
by the Commission’s decision i the Wireline Broadband proceeding, write to express
their united support for a few central principles with which we all agree. We urge the
Commssion 10 be guided by these principles in its Wireline Broadband decision.

1. Diversityv Amone Broadband ISPs Is in the Public Interest

Today there 1s vigorous compcetition and variety among Internet Service Providers
("'1SPs”) offermg high-speed Intermnet access services over wireline broadband
transmission facilities  1SPs. whether independent or affiliated with Incumbent Local
Exchange Camiers (ILECs), compete with one another for retail customers, distinguishing
themselves on price, ser ice quality, customer service, features like spam protection,
content, privacy protection and other ponts. Such competition and diversity also
provides market-based assurance 10 e-commerce companies, that 1SPs will not hinder
access 1o thewr websiles  Consumers may determine for themselves, for example, whether
(o pay more for an ISP with better customer service, pay less for a service with more pop-
up ads. or what they want fiom among a huge vanety of combinations of distinguishing
features and charactenstics that define the retail wireline broadband ISP market in a
givenregion  Enabhing consumers 1o choose from among a large vaniety of wireline
broadband 1SPs provides a tremendous benefit to consumer welfare and promotes the
next generation of investment and mnovation in new applications and services.

2. Current Commission Treatment of Wholesale Wireline Broadband
Transmission Services 11as Been a Success

According 1o the Commuission’s mest recent data, the number of high-speed
asymmetrical digntal subscitber ine ("ADSL™) arrangements in service increased by 64
pereent i 2002, compared 10 61 percent for cable modem service. Driving this growth in
the use of winehne broadband tansimission are innovanve 1SPs, e-commerce companies,
and others providing consumers with a 1eason 10 want broadband service by providing
content. apphcauons. and other fealures capitalizing on the capabilites of broadband.



All of this progress has occurred under the Commussion’s current regulatory
framework for wirchine breadband transmission services. To the extent that ILECs argue
that progress could be gicater, they have failed to demonstrate any causative connection
with current 1egulations  And even if they could, we would urge the Commission to
consider with the help of interesied parties ways of addressing any specific negative
mmpact shown without dismantling the very framework that has made internet access a

reality for millions of American consumers.

3. The Commission Should Continue to Require Non-Discriminatory Access
10 J1.EC Wireline Broadband Transmission Services

In hight of the sigmificant public interest benefits of diversity among wireline
broadband 1SPs and the absence of any demonstrated harm to the public interest caused
by curtent 1cgulations, the Comnnssion should preserve non-discriminatory access to
ILEC wireline broadband transmission services, Permitting ILECs to discriminate in
favor of affiliated or preferred ISPs would harm competition and consumer welfare by

reducing ISP diversity.

Under cunent regulations, all ISPs are able to obtain wireline broadband
transmission scrvices fiom ILECs on non-discriminatory rates, terms, and conditions.
Without this transmission, JSPs would be virtually unable to provide competitive high-
speed Internet access service o the mass market. Non-discnminalory rates, terms and
conditions for transmission service cnable ISPs 1o distinguish their retail products as they
see fit. Logahzed discrimmation in favor of ILEC-preferred ISPs would result in non-
preferred 1SPs facing an msurmountable competilive disadvantage and being driven from
the markctiplace until there 15 but one ISP remaining on an ILEC’s wireline broadband
platform in each JLEC service area This result would disserve the public interest.

For these reasons, we urge the Commussion to preserve ISP competition and
consumer choice i wirelme broadband services by maintaiming rules designed to ensure
that ILECs provide nondiscrimmatory access 10 wireline broadband transmission services

under Title 11 of the Conmmumcaucns Act.

Sincerely,

Maura Corbett, Executve Director, The Broadnet Alliance

Russell Frisby, President. Competitive Telecommunications Association (CompTel)
Andy Schwartzman, Picsidemt & CEO, Media Access Project (MAP)

Karen Komgan. Charman. Small Business Survival Committee (SBSC)

Mark Uncapher. Scmor Vice President & Counsel, Information Technology

Association of America (I'TAA)



David Bergmann, Chair, National Association of State Utility Consumer Advocates

(NASUCA}
Amy Wolverton, Asscciale Legal Counsel, The Campaign Legal Center:

Steven Tephtz, Vice President and Associate General Counsel, AOL Time Warner

Frank Simone, Government Affairs Director, AT&T
Rick Jorgensen, President and General Partner, Cellular XL Assaciates
Dave Baker, Vice President, Law & Public Policy, Earthlink

Pete Manias, Semsor Vice President, Camer Relations & Regulatory, El Paso Global

Networks
Richard Whitt, Sentor Counsel, Director of Intemmet and Data Markets, MCI

John Sumpter, Vice President, Regulatory and Human Resources, PacWest

Brian Chaiken, Executive VP, Legal Affairs, Supra Telecom

Cc.  Commussioner Kathleen Abemathy
Commissioner Jonathan Adelstemn
Commissioner Michael Copps
Commussioner Kevin Martin
Brvan Tramont. Chief of Staff
Matthew Bnill, Scruor Legal Adviser
[ssa Zaina. Scnior Legal Adviser

Jessica Rosenworcel, Competition and Umversal Service Adviser

Duan Gonzalez, Senior Legal Adviser



